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WL OO ZEHMRTERE BT 5 L DT,
19984, —i# ?»Open SkiesZE{f 123\ T, Kk
MZEE 4 (European Commission) #EU 8 7
E AR L F Lo, £oEEIL, IEBEHER
EDFEFESHEDPECSA435 RO HH) 12
K 5E05 3nTLR, HESHEE X, Mz
WhEDRHIL 2, ZHREE D ERIC X o TIER
WA ST Bt athicxt L2l
2H-25ETBHENDZ LT,

ECJIZZoif 2 i F L7z, JETHILS
NRESNDEUEHR DA L T\ 2At22 244,
KRIHLZET D F CTEFEZENZ Z 1T T 5 Lf
Wr L7z T, SHHDHEMFITBNT, HKEE
DOBFIE PREICAE IS N272372] &R
L FE L7222y, HHANCERITFANLNERA
T L7z, ECJIZ, BRI X 220 H 5 W38
2= 51 (countenanced or passive discrimina-

tion) LFINZTWEHEIL2DTT,
III-B. LOBXREBEOECHEES!t

Open SkiesHf}T 7 v f5E S 172 1 5550
L, MR EoLOBSIH 3, HEAREMIZELT

176 BB 5

WET, 2D, LOBREDECHE@E A TS
M s 2D 3,

LOBSH S [EFEZE B & 4210 & v 9 MLim g,
KON L > THMT 22 e TEET (AR
4), M 4TI, REDNIITH D 5720D0%
HAKRETHERLINTWET, #1024

(USCol) (%, #itkeAlBeneficiaryd 5¢4:+
24 TY, Z D Beneficiaryl3 e HEHEH TH
D, FE2H (UKCo) L1241 TT, &#
2 D44 (USCo2) 13, MoHikkatExclud-
edD e F2HTT, 2 DExcluded 3 [H &
FHTTH, P4 vatt (GermanCo) D54
T4 TYF, 2%, Beneficiary & Excluded
LY ICKEDEHEELDTTY, 20X —F
—DHEEEFZETH 20T L) TR
3,

X5 4 : LOBEIEIZ & 2 EEER|DFER

UKC Germancg
[Beneﬁciary{ [Excluded]
E J SCol USCo2

Z DT 3 Beneficiary & Excluded (v 3 411
YREOREHETT S, —HT 2L, ¥H5
b Ze OREFABSHI DFFIL 215 5 2 & 29
TEZIHICHRZFET, 2 2E, KETS40
5 ER RIS L TR 25 b it b &,
KIETIFAC Y SN HE T B FIRBLARBLIC K 5
IR ZET,

L2L, 22 TR E\E»E & £,
USCo27% & Excludedizxt L T£44 5 B4 12
WTIE, Excluded?d —F — 3 [FHfE1H T
YREEAEA T Znicd, KIESEH DR
HzZoNFERA, L2bIZoflTly, IRERE:
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1. Articles 43 EC and 56 EC do not prevent a Member State, on a distribution of dividends by
a company resident in that State, from granting companies receiving those dividends which are
also resident in that State a tax credit equal to the fraction of the corporation tax paid on the
distributed profits by the company making the distribution, when it does not grant such a tax
credit to companies receiving such dividends which are resident in another Member State and
are not subject to tax on dividends in the first State.

2. Articles 43 EC and 56 EC do not preclude a situation in which a Member State does not
extend the entitlement to a tax credit provided for in a double taxation convention concluded
with another Member State for companies resident in the second State which receive dividends
from a company resident in the first State to companies resident in a third Member State with
which it has concluded a double taxation convention which does not provide for such an
entitlement for companies resident in that third State.

5 Malcolm Gammie Q.C., Pending Cases Filed in UK Courts : The ACT and FII Group Litigations, in Michael
Lang, Josef Schuch, and Claus Staringer eds., ECJ-Recent Developments in Direct Taxation 2007, 239 (2007,

Linde Verlag Wien).
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Articles 43 EC and 48 EC must be interpreted as precluding the inclusion in the tax base of a resident
company established in a Member State of profits made by a controlled foreign company in another Member
State, where those profits are subject in that State to a lower level of taxation than that applicable in the first
State, unless such inclusion relates only to wholly artificial arrangements intended to escape the national tax
normally payable. Accordingly, such a tax measure must not be applied where it is proven, on the basis of
objective factors which are ascertainable by third parties, that despite the existence of tax motives that
controlled company is actually established in the host Member State and carries on genuine economic
activities there.
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